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No. 26-1387 

_______________________________________________ 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

________________________________________________ 

CATSKILL MOUNTAINKEEPER; CLEAN AIR COUNCIL; 

DELAWARE-OTSEGO AUDUBON SOCIETY; DELAWARE 

RIVERKEEPER NETWORK AND MAYA K. VAN ROSSUM, THE 

DELAWARE RIVERKEEPER; RIVERKEEPER; SIERRA CLUB; AND 

WATERKEEPER ALLIANCE  

Petitioners, 

v. 

FEDERAL ENERGY REGULATORY COMMISSION, 

Respondent. 

_______________________________________________ 

PETITIONERS’ OPPOSITION TO RESPONDENT’S  

MOTION TO DIMSISS 

_______________________________________________ 

Pursuant to Federal Rule of Appellate Procedure 27 and Local 

Rule 27.1, Petitioners Catskill Mountainkeeper, Clean Air Council, 

Delaware-Otsego Audubon Society, Delaware Riverkeeper Network and 

Maya K. van Rossum, the Delaware Riverkeeper, Riverkeeper, Sierra 

Club, and Waterkeeper Alliance (“Petitioners”) submit this response to 

the motion to dismiss filed by Respondent Federal Energy Regulatory 
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Commission (“FERC”). Doc. No. 16. Petitioners oppose FERC’s motion 

to dismiss.   

BACKGROUND 

I. The Court Vacated FERC’s Prior Orders.  

On June 13, 2013, Constitution Pipeline Company, LLC 

(“Constitution”) and Iroquois Gas Transmission System, L.P. 

(“Iroquois”) (collectively, “Movant-Intervenors”) filed applications for 

certificates of public convenience and necessity to construct and operate 

approximately 124 miles of an interstate gas pipeline and related 

facilities (the “Project”). Remand Order, 194 FERC ¶ 61,064, P2 (Jan. 

23, 2026) (Exhibit A to Doc. No. 1.1) (“Remand Order”). On December 2, 

2014, after finalizing its review of the Project’s environmental harms 

under the National Environmental Policy Act (“NEPA”), FERC issued 

the requested certificate (“Certificate”) under the Natural Gas Act 

(“NGA”). Id. Some of the Petitioners and Stop the Pipeline (“STP”) filed 

timely challenges to the Certificate under NEPA and the NGA with this 

Court. See Catskill Mountain Keeper v. FERC, No. 16-345 (2d Cir.) 

(hereafter “Catskill I”); Stop the Pipeline v. FERC, No. 16-361 (2d Cir.).  
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FERC subsequently issued an additional order purporting to find 

that the New York State Department of Environmental Conservation 

(“NYSDEC”) waived its authority under Section 401 of the Clean Water 

Act (“CWA”) to review the Project’s compliance with New York State’s 

water quality standards. Constitution Pipeline, Co., LLC, 168 FERC 

¶ 61,129 (2019) (“Waiver Order”). NYSDEC had denied the Project’s 

Section 401 application because Constitution had not demonstrated 

that the Project would comply with relevant water quality standards. 

FERC’s Waiver Order would have nevertheless allowed the Project to 

proceed. Petitioners, STP, and NYSDEC filed timely challenges to 

FERC’s Waiver Order in this Court. See NYSDEC, et al. v. FERC, Dkt. 

Nos. 19-4338, 20-158, 20-208 (2d. Cir.).   

On February 24, 2020, more than five years ago, and before this 

Court reached the merits of any of the pending challenges, Movant-

Intervenors announced their intention to cancel the Project. 195 FERC 

¶ 61,116, P6 (May 19, 2026) (Ex. C to Doc. No. 16.1) (“Rehearing 

Order”). FERC thereafter moved to dismiss the cases. Id. P8. 

Petitioners opposed FERC’s requested dismissal “insofar as there [was] 

a question that the underlying [Certificate] has lapsed and cannot be 
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used in future to resuscitate the [Project].” Doc. No. 419, at 1–2, Catskill 

I (2d Cir. Feb. 5, 2021); see also Doc. No. 448, at 4–5, Catskill I (2d Cir. 

May 17, 2021). Although FERC agreed that the Certificate had lapsed, 

Doc. No. 428, at 3, Catskill I (2nd Cir., Feb. 11, 2021), Petitioners and 

STP were concerned that FERC could revive the Certificate in the 

future unless it was affirmatively vacated. Doc. No. 420-2, at 3–4, 

Catskill I (2d Cir. Feb. 5, 2021). FERC represented to this Court that 

vacatur of the Certificate was “appropriate” but asked the Court to 

remand for FERC to “vacate the certificate order and terminate the 

agency proceeding.” Doc. No. 440, at 2, Catskill I (2d Cir. May 17, 2021). 

FERC asked that its Waiver Order not be vacated. Id. at 2, 3.  

This Court granted the motion to dismiss but rejected FERC’s 

request to remand the orders to FERC. Instead, the Court decided to 

vacate FERC’s Certificate and Waiver Order itself. Doc. No. 481, 

Catskill I (2d Cir. Nov. 18, 2021). The Court instructed FERC to dismiss 

the agency proceedings. Id.  

II. FERC Failed to Terminate the Underlying Proceedings. 

FERC did not take any action to terminate the proceedings, and 

the dockets and subdockets corresponding to the Project remained open. 
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More than three years after the Court vacated FERC’s orders and more 

than a decade after FERC issued the Certificate, Movant-Intervenors 

submitted petitions to FERC in the still-open dockets to reissue the 

vacated Certificate and to confirm FERC’s prior finding in the Waiver 

Order. Pet. of Constitution Pipeline Co., LLC for Reissuance of 

Certificate and Reaffirmance of Waiver Determination, Constitution 

Pipeline Co., LLC, Dkt. Nos. CP13-499, CP18-5, Accession No. 

20251219-5626 (Dec. 19, 2025) (“Constitution Pet.”); Pet. of Iroquois Gas 

Transmission System, L.P. for Expedited Reissuance of Certificate 

Authority and Approval of Capacity Lease Agreement, Iroquois Gas 

Transmission System, L.P., Dkt. No. CP13-502, Accession No. 

20260213-5321 (Feb. 13, 2026) (“Iroquois Pet.”) (collectively “Petitions”). 

The Petitions do not, nor could they, claim to be applications that 

comply with the requirements of the NGA or FERC’s regulations. See 

Constitution Pet. at 1; Iroquois Pet. at 1. FERC’s regulations require 

applicants to submit “all pertinent data and information necessary for a 

full and complete understanding of the proposed project,” 18 C.F.R. 

§ 157.5(a); see also id. § 385.204, and supply multiple exhibits 

discussing the project, id. § 157.14, including its environmental harms, 
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id. § 157.14(a)(7) (requiring resource reports as described in id. 

§§ 380.3, 380.12), and market data, id. § 157.14(a)(12). The Petitions do 

not contain any resource reports with current information. Movant-

Intervenors instead insisted that nothing important changed in the 

thirteen years since the original application. Constitution Pet. at 39–40 

(“any observed changes are minor and do not significantly affect the 

human environment.”); Iroquois Pet. at 5. Meanwhile, the Petitions 

include a long list of key factors—including the Project’s customers (or 

lack thereof), the purported need for the Project’s additional gas 

capacity, and the background environmental conditions—that had, in 

some instances, changed drastically. See, e.g., Constitution Pet. at 26 

(“Constitution is a new pipeline company without existing customers.”), 

Attachment I at 1-19 (recognizing changes to stream water quality 

protection status).  

Petitioners, STP, and NYSDEC urged FERC to dismiss the 

Petitions, arguing that doing otherwise would violate this Court’s 2021 

order. Petitioners submitted a letter requesting FERC to follow this 

Court’s order and dismiss the agency proceedings. Catskill 

Mountainkeeper, Protest, In the Matter of Constitution Pipeline Co., 
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LLC, Dkt. Nos. CP13-499, CP13-502, CP18-5, Accension No. 20260116-

5126 (Jan. 16, 2026) (Exhibit A). Petitioners filed protests and motions 

to dismiss the agency proceedings and the Petitions. Catskill 

Mountainkeeper, Motion to Dismiss and Protest, In the Matter of 

Constitution Pipeline Co., LLC, Dkt. Nos. CP 13-499-006, CP18-5-004, 

Accession No. 20260129-5417 (Jan. 29, 2026) (Exhibit B); Catskill 

Mountainkeeper, Motion to Dismiss and Protest, In the Matter of 

Iroquois Gas Transmission System, L.P., Dkt. No. CP13-502, Accension 

No. 20260317-5105 (Mar. 17, 2026) (Exhibit C). STP and NYSDEC 

made similar filings.  

In response to the requests to dismiss the Petitions and the 

corresponding agency proceedings, FERC issued the Remand Order, 

purporting to “document[] [its] dismissal of the agency proceedings that 

were the subject of that order,” while only dismissing certain 

subdockets and leaving others in place. Remand Order P1. The Remand 

Order did not dismiss the proceedings, the Petitions, or require that 

Movant-Intervenors file new applications in new dockets. As a result, 

FERC continues to entertain the request to reissue the vacated 

Certificate and reaffirm the finding in the vacated Waiver Order.  
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Accordingly, Petitioners submitted a request for rehearing of the 

Remand Order, as required by the NGA, 15 U.S.C. § 717r. See, e.g., 

Catskill Mountainkeeper, Request for Rehearing, In the Matter of 

Constitution Pipeline Co., LLC, Dkt. Nos. CP 13-499, CP13-502, CP18-5, 

Accession No. 20260223-5160 (Feb. 23, 2026) (Exhibit D). FERC denied 

the rehearing requests first by operation of law, Ex. B to Doc. No. 1.1 

(citing 15 U.S.C. § 717r(a); 18 C.F.R. § 385.713), and later by issuing the 

Rehearing Order.  

Petitioners sought this Court’s review within the 60 days provided 

by the NGA, 15 U.S.C. § 717r(b), and moved to put the case in 

abeyance. Doc. Nos. 1, 13. While seeking to protect their ability to 

challenge FERC’s failure to follow the Court’s order, Petitioners 

recognized the economy in waiting for FERC to issue a decision on the 

merits prior to preceding with judicial review. Id. at 2. FERC opposed 

the motion for abeyance and filed a motion to dismiss the instant 

proceedings, arguing that its decision to not dismiss, but instead 

continue to actively consider the Petitions, was not a final, appealable 

decision that injured Petitioners. Doc. Nos. 16 (“MTD”), 17.  
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ARGUMENT 

Petitioners’ challenge to FERC’s failure to obey this Court’s order 

by continuing to entertain the Petitions in violation of the NGA and 

FERC’s regulations is properly before this Court. FERC’s Remand 

Order marked FERC’s final rejection of Petitioners’ requests that FERC 

stop violating this Court’s orders and dismiss the Petitions. The 

Remand Order is a final order that the NGA provides clear instructions 

on how to appeal without carveouts. Third, Petitioners are aggrieved by 

FERC’s failure to comply with this Court’s Order and have standing. 

I. FERC Rejected Petitioners’ Requests to Comply with the 

Court’s Order by Dismissing the Petitions. 

FERC claims that it took action to comply with this Court’s order 

to terminate the proceedings subject to Petitioners’ and others’ prior 

challenges before this Court, but FERC is wrong. FERC’s Remand 

Order, which is a final order and one that the NGA instructs Petitioners 

to challenge within 60 days, see infra Section II, rejected Petitioners’ 

arguments that compliance with this Court’s order required dismissing 

the Petitions.  

FERC “‘is without power to do anything which is contrary to 

either the letter or spirit of the mandate.’” Cleveland v. Fed. Power 
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Comm’n, 561 F.2d 344, 346 (D.C. Cir. 1977) (quoting Yablonski v. UMW, 

454 F.2d 1036, 1038 (D.C. Cir. 1971)); see also In re. Ivan F. Boesky 

Securities Litig, 957 F.2d 65, 69 (2d Cir. 1992). FERC’s refusal to 

dismiss the Petitions outright, close the proceedings, and require that 

Movant-Intervenors file new applications to initiate new proceedings 

violates this Court’s mandate in several ways. First, this Court’s 

mandate plainly ordered FERC to “dismiss the agency proceedings,” 

Doc. No. 481, Catskill I (2d Cir. Nov. 18, 2021), not just some of the 

subdockets. Complying with the letter of the mandate would have 

entailed terminating the entirety of dockets CP13-499, CP13-502, and 

CP15-8, which FERC did not do. Second, in order for this Court to have 

found that the challenges to the Certificate and the Waiver Order were 

moot, it had to conclude that those Orders lacked “all operative effect.” 

Radiofone, Inc. v. Fed. Commc’ns Comm’n, 759 F.2d 936, 940–41 (D.C. 

Cir. 1985). Complying with the mandate would not allow FERC to 

entertain a Petition to “reissue” a Certificate or “reaffirm” a Waiver 

Order that lack any legal or operative effect. Third, to find mootness, 

this Court had to conclude that the violations Petitioners alleged lacked 

any reasonable potential to recur. Lamar Advert. of Penn, LLC v. Town 

Case: 26-1387, 07/27/2026, DktEntry: 28.1, (11 of 30)



11 

of Orchard Park, New York, 356 F.3d 365, 375 (2d Cir. 2004). 

Complying with the mandate would not permit FERC to even 

contemplate relying on its old analysis of stale materials from dockets 

that the Court ordered terminated. 

Anything short of requiring new applications in new dockets gives 

the Certificate Order lingering legal effect that is at odds with this 

Court’s mandate. And failure to dismiss the Movant-Intervenors’ 

request to “reaffirm” the finding that NYSDEC waived its Section 401 

authority gives continued legal effect to the Waiver Order, giving 

Constitution a basis for its continued failure submit a new Section 401 

application to NYSDEC. FERC’s actions are inconsistent with the 

Supreme Court’s view on the effect of appellate court mandates to 

vacate and dismiss the proceedings below. United States v. 

Munsingwear, 340 U.S. 36, 41 (1950) (recognizing the purpose of 

vacating and dismissing prior proceedings is to prevent them “from 

spawning any legal consequences.”).  

Neither the fact that the Petitions are in “new” subdockets nor 

that parties can file materials in a “defunct” docket saves the Remand 

Order. To comply with this Court’s mandate, the relief requested by 

Case: 26-1387, 07/27/2026, DktEntry: 28.1, (12 of 30)



12 

Movant-Intervenors must be unavailable and FERC cannot entertain 

acting on the Petitions’ merits.  

II. FERC’s Remand Order Is an “Order” Challengeable 

Under the NGA and a Final Agency Action. 

The NGA’s judicial review provisions provide a clear roadmap for 

challenging FERC orders, which Petitioners followed. FERC is incorrect 

that there is an exception to that process for particular kinds of orders 

and fails to establish that the Remand Order is not a final agency 

action.  

A. Petitioners Followed the NGA’s Requirements for 

Challenging an “Order.”  

Petitioners sought review of FERC’s Remand Order because the 

NGA requires “[a]ny party to a proceeding . . . aggrieved by an order 

issued by the Commission in such proceeding [seeking to] obtain a 

review of such order” to: (1) request rehearing from FERC within 30 

days of the order at issue; and (2) petition for review in the applicable 

U.S. Court of Appeals within 60 days of either the date the rehearing 

request is deemed denied (30 days after the request is filed) or the date 

FERC issues an order denying the rehearing request before it is deemed 

denied. 15 U.S.C. § 717r; Allegheny Def. Project v. FERC, 964 F.3d 1 

(D.C. Cir. 2020). These requirements apply to “an order issued by the 
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Commission”—in other words, to any order aggrieving a party to the 

proceeding, not only to orders granting certificates of public convenience 

and necessity. The statute does not contain a carveout that allows for 

challenging any type of FERC order, such as orders FERC may attempt 

to later characterize as procedural in nature, in any other way or on any 

other timeline.  

FERC is therefore wrong that the Remand Order is not an “order” 

subject to the NGA’s judicial review provisions. FERC issued an 

“Remand Order,” signed by all of the Commissioners and complete with 

a separate concurring opinion, purporting to respond to this Court’s 

order vacating the underlying proceedings for the Project. Remand 

Order PP1, 9, 11, 14. The NGA is straightforward in providing that a 

party seek FERC rehearing of an “order issued by the Commission” 

prior to seeking judicial review and file a challenge to a FERC order 

within 60 days of the rehearing request being deemed denied by 

operation of law. 15 U.S.C. § 717r(a)–(b). The statute does not contain 

any exceptions for orders FERC labels interlocutory or ministerial after 

the fact. FERC could have captioned its decision as something other 
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than an Order, which it has done many times.1 FERC did not and the 

NGA does not provide for an alternate approach for Petitioners when 

FERC issues orders that it characterizes as non-final but that harm 

Petitioners by nullifying the relief they previously obtained from this 

very Court. Further, while FERC points to the language in 18 C.F.R. 

§ 385.713(a)(1), which indicates that parties “may request rehearing” of 

a “final Commission decision” or other “final order,” MTD at 14–15, the 

regulation cannot supplant the requirements of the NGA’s plain text.2  

While FERC may argue that Petitioners can raise their claims 

regarding the Remand Order in subsequent proceedings, FERC does not 

(and cannot) explain how that squares with the NGA’s plain 

requirements. That FERC offers this possibility in its MTD provides no 

assurance to Petitioners that other parties will not attempt to later bar 

 
1 Certain procedural and ministerial decisions by FERC are not 

captioned as “orders” and may not require a separate request for 

rehearing. For example, FERC may issue “notices” deciding procedural 

matters, such as granting a late motion to intervene. See e.g. FERC 

Notice Granting Late Intervention, Constitution Pipeline Co., LLC, 

Docket Nos. CP13-499-006, CP18-5-004, Accession No. 20260413-3064 

(April 13, 2026). 
2 Moreover, the regulation does not define “final,” let alone describe it in 

a way that could prevent this Court from exercising its statutory review 

authority under the NGA. 
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Petitioners from raising these claims or that the Court will not 

independently conclude that Petitioners were required to challenge the 

Remand Order according to the NGA’s timelines.  

B. FERC’s Remand Order Is a Final Agency Action. 

Neither the NGA nor the cases relied upon by FERC support 

FERC’s position that the Remand Order is not a final agency action. 

FERC cites Public Utilities Commission of State of California v. FERC, 

which itself held that the NGA “simply provides that a ‘party aggrieved 

by an order’ of the Commission may seek review.” 894 F.2d 1372, 1377 

(D.C. Cir. 1990) (“PUCCA”) (applying the Federal Power Act). The court 

held that it “has consistently noted that the finality inquiry is to be a 

pragmatic one.” Id. (citing United Municipal Distributors Group v. 

FERC, 732 F.2d 202, 206 n. 4 (D.C. Cir. 1984); Delmarva Power & Light 

Co. v. FERC, 671 F.2d 587, 592 (D.C. Cir. 1982); Papago Tribal Utility 

Authority v. FERC, 628 F.2d 235, 239 (D.C. Cir. 1980)). Under that 

pragmatic test, FERC’s Remand Order is a final agency action.  

Notably, PUCCA also dealt with FERC’s treatment of an issue 

that had previously been remanded to it by a court. The court noted 

that “there is little practical concern pointing against review” because 
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immediate review would not “interfere with or frustrate the 

administrative process.” Id. Further, the court noted that “[t]here 

appears little risk that immediate review will increase the burden on 

the courts.” Id. at 1377. So too here. Petitioners have followed the 

NGA’s requirements by seeking review of the Remand Order and have 

asked the Court to hold this matter in abeyance for judicial efficiency. 

Whatever burden this matter places on the Court stems only from 

FERC’s unreasonable opposition to abeyance.   

Similarly, FERC’s reliance on Niagara Mohawk Power Corp. v. 

FPC, 538 F.2d 966, 969, 971 (2d Cir. 1976), is misplaced. FERC 

highlights that Niagara Mohawk held that “countenancing judicial 

review of preliminary, non-final procedural actions would cause the 

very administrative delay the finality requirement prevents.” MTD at 

12. But here, Petitioners have not sought to delay FERC’s ongoing 

proceedings and have instead asked the Court to hold this case in 

abeyance pending the filing of an action on the merits of the underlying 

the Petitions, if that becomes necessary.   

Assuming that a finality requirement analogous to the one under 

the Administrative Procedure Act is applicable to a Remand Order 
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issued under the NGA,3 the order would still be reviewable by this 

Court. See MTD at 12–13 (citing e.g. NLRB v. Nexstar Media Inc., 133 

F.4th 201, 204 (2d Cir. 2025)). In NLRB, this Court set forth a two-

prong test for final actions subject to judicial review. NLRB, 133 F.4th 

at 204. “First, the action must mark the consummation of the agency’s 

decisionmaking process—it must not be of a merely tentative or 

interlocutory nature.” Id. (citing Bennett v. Spear, 520 U.S. 154, 177–78 

(1997)) (citation modified). An agency process reaches “consummation” 

when the agency “has arrived at a definitive position on the issue.” Id. 

(citing Darby v. Cisneros, 509 U.S. 137, 144 (1993)).  

Here, under the first prong in NLRB, the Remand Order stems 

from the consummation of prior litigation in this Court and is FERC’s 

final decision as to the applicability and effect of this Court’s 2021 order 

and mandate. The Remand Order states that it was issued in response 

 
3 Courts of Appeals have taken different approaches to applying a 

finality requirement in NGA cases. For example, the Fifth Circuit 

described its “long held” rule: “[T]he inquiry is whether a party has 

been aggrieved by an order of the Commission. We have, however, 

declined to review non-final orders that are not definitive in their 

impact upon the rights of the parties and do not threaten the petitioner 

with irreparable harm…[and] which cannot be altered by subsequent 

administrative action.” Energy Transfer Partners, L.P. v. FERC, 567 

F.3d 134, 139 (5th Cir. 2009) (citation modified). 
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to this Court’s 2021 order, and it consummates FERC’s decision making 

with a “definitive position on the issue”: FERC’s view that it can 

continue proceedings under the dockets this Court ordered to be 

dismissed. See Darby, 509 U.S. at 144. FERC affirmed its position in its 

Rehearing Order. 

Under the second prong, “the action must be one by which rights 

or obligations have been determined, or from which legal consequences 

will flow.” Id. (citing Bennett, 520 U.S. at 178) (citation modified). “[T]he 

core question is whether the result of the agency’s decisionmaking 

process is one that will directly affect the parties.” Id. (citing Salazar v. 

King, 822 F.3d 61, 82 (2d Cir. 2016)) (citation modified). Along the lines 

of the second prong, several Courts of Appeals found that an order is 

“final when it imposes an obligation, denies a right, or fixes some legal 

relationship.” City of Fremont v. FERC, 336 F.3d 910, 914 (9th Cir. 

2003) (citation modified) (citing Papago Tribal Util. Auth. 628 at 239). 

City of Fremont dealt with a FERC order containing rules that imposed 

“legal consequences” on the parties in an ongoing proceeding that had 

not reached a decision on the merits. Id. There, in deciding to review 
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FERC’s order, the court found that “the rules, if faulty, prejudice the 

petitioners in some ways unlikely to be undone.” Id.  

Further, as to the second prong, the Remand Order “directly 

affect[s] the parties” because it vitiates judicial relief Petitioners 

previously obtained from this Court. See NLRB, 133 F.4th at 204. As a 

result, FERC is conducting these proceedings under stale dockets, 

bypassing the NGA’s requirement that a certificate of public 

convenience and necessity may only be issued if there is an application 

submitted. 15 U.S.C. § 717f(d), (e). FERC is depriving Petitioners and 

the public of the information the application is intended to supply, see 

supra pp. 5–6, and the certainty FERC’s regulations are intended to 

provide in its NGA proceedings. See Certification of New Interstate 

Natural Gas Pipeline Facilities, 88 FERC ¶ 61,040, 61,750 (Sept. 15, 

1999) (FERC’s regulations are “intended to provide more certainty as to 

how the Commission will analyze certificate applications” and “provide 

participants in certificate proceedings with a framework for shaping the 

record that is needed by the Commission to expedite its decisional 

process.”). FERC’s refusal to dismiss the Petitions and follow its own 
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regulations directly affects the parties by depriving them of the orderly 

process the NGA and FERC’s regulations are intended to ensure.4 

In sum, FERC’s disregard for this Court’s 2021 order and its use 

of regulatory shortcuts “directly affects” Petitioners by undermining the 

very relief they obtained from this Court, which requires a new Petition 

process. See Salazar, 822 F.3d at 82; City of Fremont, 336 F.3d at 914 

(finality based upon “denial of a right”). Therefore, the Remand Order is 

a final agency action subject to judicial review.   

Petitioners are also directly affected by FERC’s position in the 

Remand Order that it maintains a level of discretion to ignore or 

circumvent a court order that Petitioners obtained when the order 

intrudes on FERC’s provenance to manage its dockets. For example, 

FERC claims that it can avoid the consequences of this Court’s order by 

using “subdockets” to continue proceedings in a docket dismissed by this 

Court. Remand Order P13. Further, it states that “even had we 

 
4 FERC’s suggestion that the Remand Order is not a final agency action 

because FERC may reverse course when it decides the merits of the 

Petitions is belied by the piecemeal updating of the 2013 application 

FERC has undertaken. It defies logic that FERC would go through 

months of “updating” to reverse course and decide that Movant-

Intervenors were required to file new applications.  
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formally documented the dismissal of the proceedings in 2022, nothing 

would have barred Constitution from filing its 2025 Petition in these 

dockets, nor would the manner in which we processed and noticed that 

filing have differed in any way.” Id.5 Putting aside that these comments 

call into question FERC’s respect for this Court’s mandates, the 

Remand Order and Rehearing directly harm Petitioners because, as 

explained further below, these orders have deprived Petitioners of their 

legal rights, create an insufficient agency record for public 

participation, and have resulted in the expenditure of unnecessary 

resources and time for Petitioners as they have sought to engage with 

FERC on the Proposed Project. 

III. Petitioners Are Aggrieved by the Remand Order and 

Have Standing.  

Contrary to FERC’s claims, Petitioners are harmed by FERC’s 

failure to follow this Court’s order and require that Movant-Intervenors 

file new applications, and by FERC’s failure to treat the vacated 

 
5 This is untrue. Just as a district court could reject a filing in a case 

that was dismissed in accordance with a remand from this Court, FERC 

could have rejected filings made on sub-dockets of a dismissed 

proceeding, and directed Movant-Intervenors to file new applications.   
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Certificate and Waiver Order as legal nullities. Petitioners are thereby 

“aggrieved” under the NGA and have standing.  

Parties demonstrate that they are aggrieved in much the same 

way that they demonstrate they have standing under Article III—by 

demonstrating that they have suffered or will suffer injury from the 

challenged action. See B&J Oil and Gas v. FERC, 353 F.3d 71, 75 (D.C. 

Cir. 2004). Courts recognize that this injury can be procedural. See e.g., 

Strubel v. Comenity Bank, 842 F.3d 181, 190 (2d Cir. 2016); Pub. Serv. 

Comm’n of State of New York v. Fed. Power Comm’n, 284 F.2d 200, 204 

(D.C. Cir. 1960). Further, this injury can stem from an agency’s 

violations of a statute or its own regulations. See e.g., Strubel, 842 F.3d 

at 189; Fed. Def’s of New York, Inc. v. Fed. Bureau of Prisons, 954 F.3d 

118, 130 (2d Cir. 2020). 

FERC’s arguments that Petitioners are not aggrieved and lack 

standing essentially boil down to the incorrect assertion that the 

Remand Order did not harm Petitioners. MTD at 10–11. FERC goes so 

far as to suggest that the Remand Order gave Petitioners the relief they 

requested. Id. at 9. This is untrue. Petitioners expended considerable 

effort over the course of years of litigation to obtain an order from this 
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Court to prevent the Project from being revived using the Certificate 

and Waiver Orders. See Doc. No. 419, at 1–2, Catskill I (2d Cir. Feb. 5, 

2021); see also Doc. No. 448, at 4–5, Catskill I (2d Cir. May 17, 2021). 

The Court sided with Petitioners and vacated the Orders, which should 

have resulted in a new Certificate and Section 401 processes should 

Movant-Intervenors seek to renew the Project. As is shown above, 

FERC’s Remand Order does not give Petitioners the relief they 

requested from FERC because FERC did not dismiss the Petitions and 

require Movant-Intervenors to file new applications. Supra Section I. 

FERC’s refusal to award Petitioners the relief they sought—and that 

the Court’s mandate required—meant that Petitioners were and 

continue to be deprived of the benefit of a new—and complete—NGA 

(and NEPA) process and any CWA Section 401 process. The loss of the 

rights conferred by the Court’s mandate, the cost to Petitioners in 

having to defend those rights, and the injuries Petitioners suffered by 

being deprived of the processes the Court’s mandate were intended to 

ensure, all aggrieve Petitioners and establish their standing. See 

Strubel, 842 F.3d at 189–90(citing Spokeo v. Robinson, 136 S.Ct. 1540, 

1549 (2016)) (interpreting Spokeo and its progeny to find that 
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procedural violations, standing alone, can manifest concrete injury 

where Congress conferred a procedural right to protect certain concrete 

interests). 

The deprivation Petitioners are experiencing under the NGA is 

substantial and a result of FERC’s disregard of the requirements of the 

NGA and FERC’s regulations. See Fed. Def’s of New York, Inc., 954 F.3d 

at 30 (holding that agency regulations properly inform the zone-of-

interest inquiry for standing). The NGA requires that applications for 

certificates of public convenience and necessity contain such 

information as is required by FERC’s regulations, 15 U.S.C. § 717f(d), 

which, in turn, require that an application contain “all pertinent data 

and information necessary for a full and complete understanding of the 

proposed project,” 18 C.F.R. § 157.5(a). Skipping that statutorily-

required step is not within FERC’s power to allow. See Loper Bright 

Enterprises v. Raimundo, 603 U.S. 369, 391–96 (2024). But this is 

precisely what FERC has done in ignoring this Court’s mandate and 

engaging in a piecemeal process to try to resuscitate a thirteen-year-old 

application. Petitioners have been forced to expend extensive resources 

to defend their rights under this Court’s order. Exs. A–D; Doc. No. 1.1.  
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Additionally, rather than benefiting from the certainty FERC’s 

regular process would have provided that a 2025 version of the 

application would contain sufficient information to understand the 

Project, Petitioners have been forced into an ad hoc process in which it 

is unclear what information from the 2013 application is out of date, 

when and how Movant-Intervenors will supplement that information, or 

whether those supplements will ever amount to the basic information 

that should have been in the docket from the start. Petitioners are thus 

being deprived of the foundation for a clear record that FERC’s 

regulations guarantee, which the mishmash of outdated data and ad 

hoc updates FERC is using here does not provide.  

Petitioners are, therefore, being denied the certainty and finality 

this Court’s mandate was supposed to provide by requiring a new 

application and that the NGA and FERC’s regulations require.6 The 

NGA’s “principle aim” is “encouraging the orderly development of 

plentiful supplies . . . of natural gas,” Minisink Residents for Env’t Pres. 

 
6 These harms are redressable by an order from this Court requiring 

FERC to dismiss the Petitions and close the agency proceedings, as 

already required by this Court’s previous order. See New Jersey 

Conservation Found. v. FERC, 111 F.4th 42, 64 (D.C. Cir. 2024). 
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& Safety v. FERC, 762 F.3d 97, 101–02 (D.C. Cir. 2014), and FERC’s 

regulations governing its review of pipelines are designed to provide 

certainty, 88 FERC at ¶ 61,750. FERC’s regulations also recognize the 

importance of finality in the NGA process FERC uses to evaluate and 

govern pipeline certificates. Sierra Club v. FERC, 97 F.4th 16, 20 (D.C. 

Cir. 2024) (quoting PennEast Pipeline Co., LLC, 170 FERC ¶ 61,138, 

P16 (Feb. 20, 2020)). These purposes are all subverted—and Petitioners 

injured—when FERC fails to follow a court’s mandate, upends its 

standard process, and invents the approach of reissuing vacated 

certificates. 

Because of FERC’s refusal to dismiss the Petitions, Petitioners 

have also been deprived of the benefit of any process under Section 401 

of the CWA. As long as FERC entertains the request to reaffirm the 

waiver finding, Movant-Intervenors persist in their view that they are 

not required to submit a CWA Section 401 application to NYSDEC. 

There is, therefore, no process to ensure that the Project will comply 

with New York’s water quality standards. The CWA requires public 

participation in the Section 401 process, 33 U.S.C. § 1251(e), which 

should have occurred pursuant to this Court’s mandate. Accordingly, 
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FERC’s failure to implement the Court’s mandate has deprived 

Petitioners of statutory procedural protections to which they are 

entitled, constituting a concrete and ongoing injury that renders them 

plainly aggrieved under the NGA and establishes standing to challenge 

FERC’s Remand Order and Rehearing Order. 

CONCLUSION 

For the reasons shown above, Petitioners respectfully request that 

FERC’s motion to dismiss be denied.  

Case: 26-1387, 07/27/2026, DktEntry: 28.1, (28 of 30)



28 

DATED: July 27, 2026   

Respectfully submitted, 

/s/ Matthew Silverman 

Matthew Silverman 

Moneen Nasmith 

Perri Haser 

EARTHJUSTICE 

48 Wall Street, 15th Floor 

New York, NY 10005 

917-410-8765 

msilverman@earthjustice.org 

mnasmith@earthjustice.org 

phaser@earthjustice.org 

 

Ann Jaworski 

EARTHJUSTICE 

311 S. Wacker Dr., Suite 1400 

Chicago, IL 60606 

773-245-0837 

ajaworski@earthjustice.org 

 

Counsel for Petitioners Catskill 

Mountainkeeper, Clean Air Council, 

Delaware-Otsego Audubon Society, 

Delaware Riverkeeper Network and Maya K. 

van Rossum, the Delaware Riverkeeper, 

Riverkeeper, Sierra Club, and Waterkeeper 

Alliance  

 

Case: 26-1387, 07/27/2026, DktEntry: 28.1, (29 of 30)



29 

CERTIFICATE OF COMPLIANCE 

Pursuant to Federal Rule of Appellate Procedure 32(g), I certify 

that the foregoing complies with the type-volume limitation of Federal 

Rule of Appellate Procedure 27(d)(2) because it contains 5,151 words.   

I further certify that this motion complies with the typeface 

requirements of Federal Rules of Appellate Procedure 32(a)(5) and 

32(a)(6) because this motion has been prepared in Century Schoolbook 

14-point font using Microsoft Word.   

/s/ Matthew Silverman 

Matthew Silverman 

EARTHJUSTICE 

 

Counsel for Petitioners Catskill 

Mountainkeeper, Clean Air Council, 

Delaware-Otsego Audubon Society, 

Delaware Riverkeeper Network and Maya K. 

van Rossum, the Delaware Riverkeeper, 

Riverkeeper, Sierra Club, and Waterkeeper 

Alliance 

 

DATED: July 27, 2026 

Case: 26-1387, 07/27/2026, DktEntry: 28.1, (30 of 30)


